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1. FOREWORD

Bharatiya Stree Shakti (BSS) is a voluntary, autonomous, apolitical organization established in 1988,
working for empowerment of women by promoting Gender Equality, Economic Independence and
Education for women. BSS believes in the principles of equality and cooperation amongst men and
women focusing on harmony in familial ties and their interactions with the society.

Women are one of the most vital contributors in nation building, also in interweaving family and
society. Conscious and concerted efforts towards capacity building will unearth their potential and
will facilitate them to play a significant role in sustainable growth and development of the Society.
They will get opportunities to enjoy benefits of government policies.

Since last 28 years our volunteers have worked voluntarily and selflessly, as a result of witch BSS
has expanded to 33 branches across seven states of India. We have conducted campaigns against
atrocities on women, awareness programmes, workshops, run projects and activities at local and
national level. With our thrust on research and firsthand experience in social field, we have given
quality inputs in government’s policies regarding women’s issues. We have reached out to
thousands of women in their homes and workplaces and have brought them together to
participate in ‘Nation Building’.

VISION

BSS believes that eradication of all sorts of discriminations based on gender, customs, caste
economic conditions etc. can shape the future of both women and men — and thereby of the
society.

Even though nature has created men and women with unique and different qualities, their roles
need to be complementary to each other to bring harmony in family, society, national and
eventually in the universe. This accommodativeness, acceptance and peace will lead to our faith in
‘Vasudhaiva Kutumbakam’.

Bharatiya Stree Shakti believes that men and women are equal partners in family and society. While
recognizing woman’s important role as a homemaker, she herself and society should also value her
innate qualities, capacities and strength to dwell in every field and the inevitability of her
participation.

MISSION

We are committed to shape the future of women, family and nation with a focus on education,
health, economic independence, gender equality and self-esteem. Our goal is to reinstate her
dignity, freedom, ensure her participation at all levels of decision making and emancipation from
all exploitative compulsions.



National Seminar on “ Efficacy of Laws Pertaining to Property and Marital Rights of Women in

Different Religions”:

In spite of the Indian Constitutional Mandate and the Declaration of the General Assembly of
United Nations, we still have separate laws for marriage, divorce and inheritance for each
religious community and most women continue to be discriminated against.

As national level women’s organisation, Bharatiya Stree Shakti (BSS) is working towards
promoting the principles of equality contained UN Declaration and Indian Constitutional
Mandate.

On 18 March 2017, along with NCW, BSS organised National Seminar on “Efficacy of Laws
Pertaining to Property and Marital Rights of Women in Different religions in India”

BSS extensively approached at national level all the major universities and Colleges of Law, Bar
Associations and NGOs working on women'’s issues to involve them in the National Seminar
and also conducted national level essay and poster competition for college students.

We are thankful to National Commission for Women (NCW) Chairperson Smt. Lalitha
Kumarmangalam and her colleagues for extending support for this seminar. BSS is also thankful
to Maharashtra State Commission for Women (MSCW) and Women and Child Development
(WCD) department of State of Maharashtra and principal, Welingkar Institute of Management
and supportive team for their role in making the seminar a great success.

The contribution of the eminent experts, speakers, volunteers of the NGOs, law practitioners,
academicians and students across India did help to maintain the high standard of deliberations.

We are happy to submit this report along with the recommendations to the NCW.

Kumudini Bhargav,
General Secretary,

Bharatiya Stree Shakti



2. INTRODUCTION

The General Assembly of the United Nations, in 1948, adopted the Universal Declaration of Human
Rights which proclaimed that "All human beings are born free and equal in dignity and rights’.

Two decades later, in another Declaration, known as the Declaration on Elimination of
Discrimination Against Women adopted by the UN General Assembly in 1967, it was declared that
discrimination against women, denying or limiting their equality of rights with men is
fundamentally unjust and constitutes an offence against human dignity.

The Declaration in particular urges all the governments to take appropriate measures ‘to abolish
existing laws, customs, regulations and practices which are discriminatory against women, and to
establish adequate legal protection for equal rights of men and women’.

The resolution also urges that all appropriate measures should be taken to educate public opinion
and to direct national aspirations towards the eradication of prejudices and the abolition of
customary and all other practices which are based on the idea of inferiority of women. It stresses
on the principle of equality of status of the husband and wife and in particular, proclaims that:

a) Women shall have the same right as men to free choice of a spouse and to enter into
marriage only with their free and full consent; and
b) Women shall have equal rights with men during marriage and at its dissolution.

The constitution of India, following closely the above Declaration, guarantees to all its citizens
equality of status and of opportunity without discrimination based on the ground only of sex.

Article 44 of the Indian Constitution specifically mentions that "State shall endeavour to secure a
Uniform Civil Code for the citizens throughout the territory of India’.

In spite of the above Constitutional Mandate and the Declaration of the UN General Assembly, we
still have separate laws for marriage, divorce and inheritance for each religious community and
most women continue to be discriminated against.

National Commission for Women (NCW) is the apex national level organization of India with the
mandate of protecting and promoting interests of women. NCW works to improve the status of
women and their economic empowerment. With the common interest of women empowerment
and cultivating gender equality, BSS in collaboration with NCW organized national level
consultative seminar on “Efficacy of Laws Pertaining to Marital and Property Rights of Women in
Different Religions” in Mumbai on 18" March 2017. Indian Constitution guarantees equal rights to
all citizens of India i.e. men and Women all. But since Personal Laws, Tribal Laws, and Customary
Laws also govern a large section of the society, we find that women belonging to different religions
do not enjoy this right. Hence the seminar was the need of the hour.

Prin. L.N. Welingkar Institute of Management, Development and Research was our academic
partner for this seminar.



As pre-consultative activities, BSS organised a national level essay competition and poster
competition in which many Law and Political Science students participated.

BSS invited Law Colleges, and Law Universities all over India to participate in the seminar. BSS
also approached NGOs, practicing advocates, professors of Law and social workers.

All the proceedings of the seminar are compiled in this report. The discussions on the topics,
deliberations, overall observations and recommendations of the seminar are incorporated. The
welcome address by Smt. Kumudini Bhargav (General Secretary, BSS), inaugural speech by Hon.
Smt. Vijaya  Rahatkar (Chairperson, MSCW), key-note address by Hon. Smt. Meeratai
Khadakkar (Former Principal Judge, Family Court, Nagpur) highlighted various aspects of the
topics of the seminar.

The report includes observations, conclusions, recommendations and action plan, along with
the efforts needed to take the issues further. We will also convey the gist of the deliberations
to the Law Commission.
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3. CONCEPT NOTE




Personal Law System in India

India maintains a system of legal pluralism, in the area of family laws, usually referred to as
Personal Law system. The personal laws are based on the scriptures and customs of each
religious community in the country.

Article 14 of the Indian Constitution grants “equal protection of law” to all its citizens. But when
it comes to personal issues like marriage, divorce, inheritance, custody of children etc, Hindus,
Muslims, Christians, Parsis etc. are governed by the Laws according to their own religions in
India. The exception to the rule is, the state of Goa, where all religions have a common law
regarding marriages, divorces, and adoption.

Social Reality of Women in India

The most evident diversity is visible in the application of property and marital laws to different
religions co-existing in India. In various landmark judgments the Honourable Supreme Court
has directed that efforts should be made to establish a Uniform Civil Code so that all women
will get equal rights irrespective of their religion.

Objective of the Seminar:

This seminar was an effort to study efficacy of these laws in comparison to different religions
and to draw up a conclusive report. This seminar studied judicial approach to remove any
arbitrariness in law during its interpretation especially when applying to personal laws. There
was also an effort to study the strengths and weaknesses and to extract the best from each law
and to suggest policy changes so as to ensure that they meet its desired objective of equality
and dignity for all.



4. SESSION DETAILS

Consultative National Seminar on “Efficacy of Laws Pertaining to Marital and Property Rights of

Women in Different Religions in India” On 18™ March 2017 Mumbai.

Registration: 9.00 a.m. to 10. 00 a.m.

Session No. Time Details

1-Inaugural 9.30a.m.-11.00a.m. Welcome address: Smt. Kumudini Bhargav
Inauguration & Address : Hon. Smt. Vijayatai Rahatkar
Special Guest : Dr. Uday Salunkhe
Key-Note Address : Hon. Smt. Meeratai Khadakkar

2 Hindu Law 11.00 a.m. - 12.15 p.m. | Marital Rights of Hindu Women :

Hon. Sunanda Joshi
Property Rights of Hindu Women :
Adv. Girish Godbole

12.15p.m.—=1.00 p.m.

Lunch Break

3. Mohammedan Law

1.00 p.m.—=2.30 p.m.

Marital and Property Rights of Muslim Women :
Prof. Shamasuddin Tamboli

Dr. Viney Kapoor

2.30p.m.-3.00 p.m.

Tea Break

4. Christian and

Parasi Law

3.00 p.m.—4.00 p.m.

Marital and Property Rights of Christan and Parasi
Women :

Adv. Kevic Setalvad

5.Deliberations

4.00 p.m.-5.00p.m.

Hon. Meeratai Khadakkar , Dr. Viney Kapoor,
Adv. Kevic Setalvad, Adv. Bageshree Parikh,
Adv. R.S. Apte, Prin. N.M. Rajadhyaksha

6.Prize-Distribution

5.00 p. m.—=5.30 p.m.

Prize-Distribution for Essay & Poster Competitions and

Vote of Thanks




5. WELCOME NOTE

Kumudini Bhargav

(General Secretary, Bharatiya Stree Shakti)

R & AfFd I8 T TSET TR W FHIH FLAATAT IS gl 3T (¢ AT T 38
o1 & [AEAR AGRISE, INal, HEAYSR, IR, Hlel, feeoll, BTN ST Ficdl &
g3 Ty & 9olld, 9816, AU, MUY JuT Joieds H Jush a%'araﬁﬁrtr% o1
Wﬁaﬁﬁﬁwmagﬁaam%lﬂ%ﬁmﬁﬁﬁm HTcHTATA, HT@H?WW
HRTT TUT E-GXY FAAAT SH TELEAT I ofohd Tl Hd HT fGem & 31T 9¢ Wrsy
HISAT & ¢ TTT & Jd@ET ¢o A & a7 Ig ar IR H IR IR=arel a1d
g SifersT 3T TgT 3UTEUT 3T I WIed AIRT & THT ARG & efaa &
Hfered aR=g & A FuHd 9 HGHH 8 e o

AfGA3T & weA A% AR &F AT § T TAST & o § - 3R g7 A@w 3@ ¢!
AR AT &7 7 AP &), 30 = Fa- 399 Tt ST #71 39T Tagd & o
IRaR & ol aur Faes ol g1- 38T & TS &l 3ooldl ¢! 59 hRIcHAD Tid & ard
Usg AT H 39ar ol &1 REar 9o Sar 3T gl dft Ferescas, el
elleH® df Heft AT AR FOY FT AT 8 T gl 3= 3ThAT F Rl
e Yehed, TOUH W AT # (AT, Hifged Eare FHu, Afgem FET S
3#f@aT, say no to violence 3ifaame, wXe fEar wfdeyr 3fdam, siedr gk Rfsw,
gender sensitization, IRAR WAL Fg, Ffaer FATSS TR 3memRa o=<iE@H, live-
in relationship o =TT W 3% QWA &1 fGaR grar &

Taurse ufretor fATST, stress management, education exhibition, 221 & fafaer Ta=iR
gl o TUifoier aRREYUTAAT & A3t W g | IHT & addh 3T, FI&IoT, 3R
MRS GREeRT 3HTehT THATUT, FTdSIioieh FaeadEfel A el Ueh, disposal of sanitary
napkins & S & 31 @eH, emergency contraceptive pills & fa0er & 7RI, I
Fagaier vy 0l 3 afaflfr gv am@r & gadr ®dr & & 3 g1 vifds




TG, TAT FHAT FAT W IeT JA¥ae 3AAfed gia g oae Rex Jvg 3me
3T 7 3eIS Bl §- S 37180 FdeR 006 A YU A HGRISE Wi AR & Hfgel T
dFAeT WX 3T YT & 3T ¥ 3o do ?Hﬁelﬂa\ﬂﬁdwq’u‘l ST @I F@r
foram aram!

Sexual harassment at work place 39 fAYIWR T T MG FRRATAT HTI 3TITSTT g3
58 TAVIUR ST T eRhH BRI T Al Tl AT H 38 A0 & =77 SAarel
HIACT TN g1 T§ 3 o1 o @ fod giadre off g fAer 3 aRdg &
ARFT & 3ol Terd NGO TEET & ATd 8o Al H 39T T fogr em |
¢ ! Digital Litaracy Programme & 3ol 3if8% & 31f¥0& mar # oaer e
TITeaTT T & &1 S 3ot gHT Y HiaT

AT GaRT AT smart city 3fAAT &7 IRAT & afFa o &eell & NCW & ary
58 fawaw R fRaeha AfFaR &1 3matser fFar an fo@ 7 gender smart city st 8
3a% T fegiR 7k fohar ram o= faaR faaet &Rd gU shaoT gU Wl FEEi
YR Ueh report ST AT 31 & I T§ & I X 4 # HIH Ugel gender smart
city T $8 YR report Sellal &l dUT AT & HHA TEJT IA I AT HRAT
o afed & e @I g 37 smart city report &I AHGT 39 YEAGAT & 92ATd
Alegalich gl &7 JgT Hall

gH QU Taeary §, I report AMH H =T smart city project ¥ gender smart city
I H TR &aml ST Y Teh aR 3MToT & GHI 6T AT § @7 qe9 3R Afger a=r
gFATeNd gl

herT ARGl TUT ST FHoA0T HATe foh 3 A foF o7 @ Afgem geam Javed H oY
AR & AT 39el 3EH, A e W g1 AT &z & grand Crrﬁ?rgtfmﬁ
3% dod, IUTY gof eldlel S g&ar, fafgy el A3 T IugFdadr 3nfe
HEGIN HENISE, e, ool Tl 3oRUee o IR UAIH HIETOT T &HIA N9 3ifasd
Far W gl ToAchR, DSBIE, acid attack, TTTIHIT 37 IR TR HAG &7 Tg I7ETTA
gl crime to justice 30 A T afdd, Nfed &N, 3qr TRaR, gfew, =T
I, deFhd REN, rEdy FREN, Hifcadd, TERia e TUr 36 AW H
§ ST 37 TR STl I HAegelor T gV fohcdel N3 gU 3R Alsfelr & 37
fohcal @Mt 1 ogeTcreT e, fhdel afad @ Ig Pufa Tuse g S protection of
children from sexaul offence & AT & i FATHASPRT ShoT H IR &1 T AeIoT,




EITA 9 HRAT & AfFd & Texg FAS & IR wT o @ 8 3N 3067999 qheeT
gl 31T cATIeard & Ay Hr X W@ &, T§ Guea & fod & &

gl Y@l H Y HIEY 02 & & feec & Ui Afger 3T & Ay #RAT &
AfFd Felfeaid ddar garr Efficacy of Laws pertaining to marital and property rights
in different religions 38 AR ToIE{ig AfAAR T el 3R 37T HoIS A U
TR W 39 AwT # o F1F = gU A gofr 39f&ua &1 We believe that all women
should get equal justice irrespective of their religion @ifeld 3Tar & ARAR &1
TS gl

3TST &l &9 & S5 3Helerdl, TuREUe AT 36 QAR & @& # g4 gelgd
LN FHT 3R &Y AgT faRae § R et Toiare 36 QAR # g8 S SRl {#erst
BART Tehia fUH camash gem & 3T Tl T HfAeled I § IR ezarg o it
g I 50 VAR & 39 quR! 39 T & 77 faadch § o 39 afaar & sifasw &=
ek Teh ifeh 3T & # g wal HiaN 9 Gl 1 SHHT BEAT FoAal &1 379 Goiia
e &, aIf 38 QTR &7 Bl 3 gstaemel g1 3mg ¥ T U feedback form
far 81 please 38 #ff QU !

59 AR & & AA @ ARAT T AfFT TH BRA YE I W £ - AT &
TFT & BITH- BSS law forum! 37T &7 THT & AT €o qﬁ%mmwaﬁ@g@
g 9T & i 3m9enr gifce 3MHAUT S Bl ST FUAT TH BRA A Her @
S 3T 3R g Y AR TATST & U 73T aTdiaivl oIR el gt 31mer s
g!

hael Hlelel Telled & AT dGoled A HATST AgT dGeldl, FHATST hT HATAhAT deelel Sl ST
gl 3MMIehl Hifel &7 AR ATATSS HIrea1 I kel &1 3R 58 AH # § Sder ar
&H 3o 18T & Uit Y gahd) %!agwa@ﬁ%maﬁ!ﬁmwaﬂ?ﬁé,m
gt s BRAF AT gR 3T & BRA H 39T glfceh TareTd gl

TS S 3T F agI New UIRAGT AT AT AR HITeH Jgl 3UREUT
STET & olfched 3oToh AT TEANET & foolr Jg VAR 3rGHT a1l 394 KT H & A
IGelT ATgdl Tl heal!



6. INAUGURAL FUNCTION

Hon. Smt Vijayatai Rahatkar, Chairperson, MSCW, Hon. Smt. Meeratai Khadakkar, Former Principal
Judge, Family Court, Nagpur, Dr. Uday Salunkhe, Director, Prin. L. N. Welingkar Institute of
Management, Development and Research, Smt. Kumudini Bharagv, General Secretary, BSS, Dr.
Prachi Moghe, Convenor of the National Seminar were called on the stage to grace inaugural
function. The invited dignitaries were felicitated by presenting Gudhis made by our self-help group
members and cloth-flowers made by special children from Zep institute. Smt. Kumudini Bhargav
welcomed the dignitaries and the participants. In her welcome-address, she thanked Smt. Lalitha
Kumarmangalam, Chairperson, NCW and the officers of NCW for guidance and support. She also
briefly enumerated activities of Bharatiya Stree Shakti and the importance of this National
Seminar.

After the welcome-address, Hon. Smt. Vijayatai Rahatkar declared the Seminar inaugurated and
addressed the audience. In her inaugural address she gave the gist of various activities and projects
undertaken by MSCW including the latest initiative of the Commission in the area of rehabilitation
of the Acid Attack Survivors. She pointed out that it is difficult to actually get the property in hands
for women even though it has been bequeathed to them.

BSS along with NCW had organized a National Consultative Seminar on Smart Cities with Focus on
Inclusive Gender Empowerment on 17" and 18" November 2016 in New Delhi. The report of the
Seminar was submitted to Hon. Shri Venkaiyah Naidu, Minister, Urban Development, Government
of India. Special guest Dr. Uday Salunkhe along with other dignitaries published the report. While
addressing the gathering Dr. Salunkhe congratulated BSS for giving a very important perspective
to smart cities as Gender Smart Cities. He also appreciated BSS’s efforts for organizing the National
Seminar which may contribute to a positive discourse on Common Civil Code.

Hon. Smt. Meeratai Khadakkar, in her key-note address, said that awareness amongst women has
increased. She emphasized that it is necessary to consolidate the grounds from all the Acts which
will be applicable to all women from all religions.

After the inaugural function sessions of the seminar proceeded.



7. KEY NOTE ADDRESS

Meeratai Khadakkar:

(Former Principal Judge, Family Court, Nagpur)

ot faead 3mer Afgensiier @A 7 gof, 3% HRFER 3@ TRA TR g @7 B!
a7 AfGET3iR TAEIT AT g! WHR AR ¢UH AfGT3iihr AATHRAT, SoTehl
URER & 9 o9, FATST H, TR T 3R geur 1 At & o A
AT g o7em af e ey i B, e silonfors ueer & w8, Fet nfde Taw &
gl T T FraATioieh redeqdl &y gl 3ot Ig ARET &7 & Tuse § o sl g’
HH SIAGT JATUT H HATT & g

3ed aREAfT A7 e uAf 7 Afgensiie Ao 3 dudfavas @ st e §,
3eTh! IRUMHASRAAT FT §H AT FIAT G- FAT Tg T Flefel TRUTHPRS &7
Jg Teh 99T YT Reg AR IHer gl

sﬁqeﬂwmmmﬁmﬁ%ﬁmmgmmﬁﬁgﬁmﬁwﬁwm
BIaTT, 3oTehl LAY il H Tg TISC BIcll & T ARG HIAUT o g7 IV 3N AfGemait
ar fEhar ¥, 26 3R WX T ARSI HI FAAT o7 FOFR fear g1 Equality before
Law and equal protection of Law & 31a/ e & dTdeilg Hadlgdl ol TeaT 3% A
USTEAT A gl g1 #YIT T e glell g1 3deh AT & his ofaaR 8 | & Al
@I ggol & ol garfsd forar Sirar g iR 3R AGAS TS, AT SqagR &
FROT 3T AR FF IRAR A EaT FdlT & Jar gl T IJg & o 3refr off Afgemsn
I GIET 3R FFATH 16 e g

Ig FaAd & T @A & werld @ A &7 ATES 36 AT @ Afgendt @ aqet
T gian 8! o @A A Afger GFA @ WGl g, gIad g a8 HAS W 3R

géeggd AT g




S TEAYST HT 3 ARG I GI&T IR A AT T & FA1? 1 T§ 30 Tl
faraaelier cafFasca & o aRYUT &7 I qET & & FE A0 § AT [T IR
TFATT TAolel T YHTERI AETH &l ¢! 36 TC ¥ Ig d@en 3R ghm & &/
TAHAT Flelel SH 366 Wied & o e §?

Wﬁ?ﬁ?ﬁwﬁwmgﬁ,maﬁﬁﬁmm, g:@'c\rucmug‘éﬁsdqol
3T 3R IRV T F Tg Ay §IT o AR H INcATFAG FIET @A
& fod 3ash e 3R dariee SR GIET Td Holqd el MMary gl

AT F 3w 3MOPRT F TR A I 3TF T & TN A IR T & O 7§
foaR gAR A ATaT § 6 38 319a A7 319e STdish sROTANT & o Rl & 3R
R W T T 7 g3l A3t & OF 39 1 IRAR 39 & o wafea gar g1 59
IRAR A IHAT TUH IaIT Far g2 386 o aRais g@ & 99 o g a4l =fee
T Tg T Fd T aThar !

R STAAL ¢RYo F FH of IRAT AU FT HpR har g Ig TeRA THAT §H o
g fAafagar &1 off TR T & 99t [faaar &1 3 & T ARS & 39T
T ITEIUT FTel T EIT>G! Hlofel T IEATT Tg T oW o HIHel TWh §H el

g

9 S I T I I SATARRT & H AR ¢ A fdarg 3R AT & FFR 30 IfFa
& G & TR AT FiFIld Flolet & FIISA i !

darfgeh el & R A gH A § ol Ig TIC § 6 & Toh 9d A TJag & faeh an
Ak 39T ! g ud A fAag U AEPR AT AT § A FrenH, KT, qRE g
YAl A a8 WK gl faag & A Fea g Fhcdt § W IRumAG: 39 fqag &1 & @
HIeTd A TSlIhOT GloAl 3MaeTeh gl Fleled & ToC F Ysiiehd faarg IWIT Iell-Teel
I AT TSR FIod gl &1 $7er g faarg e Ifohar @ HYeeT g1 381 Ueh g dlelel
& 3TER GoleRor Jfard glem =gl 31mel o GSllehioT Flefel § ; W 38 A
FORAT & gld gl fegar !

3T Rt 4 & =afad 3mgg & RQag = %!awmfr;raaa?rgirméam
Shael Tt 81 TH Uit Y SITaT Hlofet oF] g Ig TIESE gl & ST §H hiofed
T faaR & & o §F AR TEhell 3N TR §el 78T Hehal! Shael #H Legally wedded
wife 3R IR daN & AfHPR W g =@fgA! 31rsT T fAarg dereT A o e




?Wﬁlﬁwﬁ%! VEr gudr 3R 3ART TAdr Fr A™ER S TFHA (Legally wedded
wife) & geair 3R 3T Gadr & 3SR A &7 7 3 IE &7 QT g

Restitution of conjugal rights @8t sl A gra@ue g, CR?QT a_;éa-q'ar gg 3Cr hadl
PRSI TE ST &1 3T Execution Fieh 38 U HT ddifger Siael JeT: AR gl HoT
BT &1 39 37eer o AU IT ST FdTe STTFd & T&ATh ol Toll I JTTETT glaT
S &

g&aael 3R Gcll-Ueell TTY a1 AT § Al 3og 3T Il S6ck g1 SAAY Flefel |
delter &1 graere fRar 81 |t 997 & FleT A dorss o & fordr aRREAfar (ground)
hH SICT & @ GATT g1 Beh Sclall €1 & HT Toieh ofel &7 procedure e g HieeH
Hlefet A IR gfd RN IRT & ARl & AT G W &, 1 9fd 9T g am=m g o
Teall celleh AT Fehll g1 8 8T S ol ¥R HERA & IR & dolreh Ig darfesh
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8. HINDU LAW



Dr. Smt. Sunanda Joshi

(Former Principal Judge, Family Court, Mumbai)

Marital rights of Hindu women

The first and the most important marital right of Hindu women is the right of maintenance. The
maintenance would include maintenance pendente lite (i.e. interim maintenance) and expenses of
the proceeding as well as permanent alimony and maintenance.

Sec. 24 of the Hindu Marriage Act deals with interim maintenance and expenses of the proceeding.
As per Sec. 24, during the pendency of any proceeding under the Act if either spouse has no
independent income sufficient for his or her support and the necessary expenses of the
proceedings, the court can direct the other spouse to pay interim maintenance and expenses of
the proceedings to such spouse. The object of this provision is to enable an indigent spouse to
conduct his or her defence without being handicapped in any way by poverty. Under this Sec. both
husband and wife are entitled to claim maintenance. Except Hindu marriage act, under no other
law husband is entitled to claim maintenance from his wife.

The amount of maintenance depends upon income of the applicant and the non-applicant, need
of the applicant and paying capacity of the non-applicant. Though the grant of interim maintenance
is discretionary power of the court, the discretion is to be exercised judicially and in accordance
with law and depending upon the facts of the case.

Quantum of maintenance — Reasonable sum should be awarded as maintenance. It should not be
exorbitant or punitive in nature and it should not be very low so as to be meaningless. It should
enable the wife to maintain same standard of living as of the husband. No mathematical formula
can be laid down to determine amount of maintenance.

Under Christian Law generally 1/5™ of the income of the husband is awarded as interim
maintenance. There is no such provision under Hindu marriage Act. Income Tax return is not always
the criteria to decide the quantum of maintenance amount, since income tax returns do not reflect
the true position of the income of the party for several reasons. Residential apartment occupied,
other assets, style of living would reflect the true picture to decide the quantum of maintenance.



Permanent maintenance under 5.25 of the Hindu Marriage Act. -

As per this section at the time of passing of any decrees or at any time thereafter court can pass
order of maintenance. If the court is satisfied that there is a change in the circumstances after
passing the order, the same can be modified or cancelled e.g. remarriage, getting job, adulterous
behaviour etc.

Hindu Adoptions and Maintenance Act — No definition of maintenance is given under Hindu
Marriage Act. However under Hindu Adoptions and Maintenance Act, maintenance includes
provision for food, clothing, residence, education and medical expenses and in case of unmarried
daughter reasonable expenses for her marriage.

There is no provision for interim maintenance under this Act. However the court has power to grant
interim relief which is incidental to the main relief. While fixing the quantum of maintenance the
court has to take into consideration facts and circumstances of each case, income and liabilities
and standard of living of the parties. Hindu wife is entitled to be maintained by her husband during
her life time. As per this Act Hindu wife is not entitled to maintenance if she is unchaste or ceases
to be a Hindu by conversion to another religion.

As per section 19 of the Hindu Adoptions and Maintenance Act widowed daughter-in-law is entitled
to be maintained by her father-in-law provided she is unable to maintain herself out of her own
earnings or property or from the estate of her husband or her father or mother or estate of her
son or daughter, if any.

Hindu Minority and Guardianship Act — The custody of a minor who has not completed the age of
five years shall ordinarily be with the mother. As per this Act natural guardian of a Hindu minor is
the father and after him, the mother. However, in case of Githa Hariharan v/s Reserve Bank of India
1999 SC 1149; it has been held that whenever there is a dispute of guardianship between the father
and the mother, the word ‘after’ has no significance. This means mother can also be a natural
guardian even during the life time of a father. In all cases of custody and guardianship nearness of
relationship is not the consideration and welfare of the minor is the paramount consideration.

Important Suggestions

If the wife is granted maintenance under civil law and the husband fails to pay the same, husband
may be sentenced to imprisonment. However wife has to pay Rs. 40/- per day, as subsistence
allowance for such a husband to put him in a jail.

Thus wife who comes to the court praying for maintenance has to pay to put her defaulting
husband behind bars. This is an irony. Hence amendment is necessary to the Civil Procedure Code
to delete this provision and wife should not be asked to pay such amount.
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Adv. Girish Godbole

(Senior Counsel, High court, Mumbai)

Property Rights of Hindu Women

Adv. Girish Godbole enlightened the audience with the rights of Hindu women under ‘The Hindu
Succession Act, 1956’. He started with a short introduction with respect to the succession rights of
Hindu women prior to the Hindu Succession Act, 1956.

The law of inheritance deals with rules which govern devolution of property of its owner. In Hindu
Law, the concept of the joint family system existed from the olden days. Several difficulties and
complications arose owing mainly to the differences in the law of inheritance amongst the two
major schools of the Hindu Law, viz., the Mitakshara and the Dayabhaga, and the matriarchal
system prevailing in some southern parts of India.

The first step in the direction of codification of law relating to inheritance was taken in 1937, with
the passing of the Hindu Women’s Right to Property Act, which introduced important changes in
the law of succession by conferring new rights of succession on certain Hindu females.

Then came the Hindu Succession Act, 1956. This Act amends and codifies the law relating to
succession among the Hindus and at the same time, introduces some fundamental and radical
changes in the law of succession.

A major amendment was brought in Sec. 6 of the said Act which deals with ‘Devolution of Interest
in Coparcenary Property by Amendment of 2005. This amendment was deleted from the original
Sec. 6 of the Act and substituted a new section in this place. It brought about some radical changes,
the most important of which are the following:

e Equal Rights for Daughters.

e Doctrine of Pious Obligation restricted.

e Rights of a female in a joint dwelling place.

e Change in respect of rights of Hindu widows in the matter of inheritance.
e Addition of heirs in Class I.

Thus Hindu women'’s rights were recognized in the coparcenary property. However it was not given
a retrospective effect.



Domestic Violence Act, 2005:

The Act was primarily meant to provide protection to the wife or female live-in partner from
domestic violence at the hands of the husband or male live-in partner or his relatives, but the law
also extends its protection to women living in a household such as sisters, widows or mothers.

Important right of a woman under the Act -

One of the most important features of the Act is the woman’s right to secure housing. The Act
provides for the woman'’s right to reside in the matrimonial or shared household, whether or not
she has any title or rights in the household. This right is secured by a residence order, which is
passed by a court. These residence orders cannot be passed against anyone who is a woman.

Sec.17:

Deals with the right of the aggrieved woman to reside in a shared household.—

1. Notwithstanding anything contained in any other law for the time being in force, every
woman in a domestic relationship shall have the right to reside in the shared household,
whether or not she has any right, title or beneficial interest in the same.

2. The aggrieved person shall not be evicted or excluded from the shared household or any
part of it by the respondent save in accordance with the procedure established by the law.

Sec 19:

Deals with the right of the aggrieved woman with respect to residence order. The magistrate being
satisfied that a domestic violence has taken place, passes residence order-

1. Restraining the respondent from dispossessing or in any manner disturbing the peaceful
possession of the shared household

2. Directing the respondent to remove himself from the shared household

3. Restraining the respondent or his relatives from entering any portion of the shared house
hold where the aggrieved person lives

4. Restraining the respondent from alienating or disposing of the shared house hold or
encumbering it

5. Restraining the respondent from renouncing his right in the shared household

6. Directing the respondent to secure same level of alternate accommodation for the
aggrieved person as enjoyed by her or to pay rent for the same if the circumstances so
require.

He concluded the session by saying that Goa is the only state in India which has a Uniform Civil
Code which still follows the Portuguese civil Code and which is the best example of equal rights
given to women.



9. MUSLIM LAW

Prof. Shamsuddin Tamboli

(President, Muslim Satyashodhak Mandal)
Property and Marital Rights of Muslim Women:

Prof. Shamsuddin Tamboli:

Prof. Shamsuddin Tamboli brought to the notice of the participants the amount of discrimination
being meted out to muslim women. He started by saying that in Islam, there is a doctrine of
servitude in the matter of good and evil. It is believed that, as ordinary mortals, one cannot
understand what is good and what is evil, unless one is guided in the matter by a divinely inspired
Prophet. One must do what is good and avoid what is evil. This is the Law of Shariat. Shariat means
the canon law of Islam or the totality of Allah’s Commandments. The law of Allah is not easy to
understand and Shariat embraces all the facets of human actions.

He made a statement that the most disliked word of Allah is ‘Talaq’ then how can people still
practice ‘Triple Talaq’. He cited the most famous case law in ‘Shahbano’s case’. He explained that
Sec. 125 of Cr.P.C. is applicable to all. Justice Deepak Verma and Justice Sudarshan Reddy of
Supreme Court of India had underlined while giving verdict on one case that the protection under
Sec. 125 of Cr.P.C. is available to any woman belonging to any religion.

Sec 125 of Cr.P.C deals with order for maintenance of wife, children and parents. He also spoke
about the dissolution of Muslim Marriage Act, 1939. The dissolution of Muslim Marriage Act was
passed in order to consolidate and clarify the provisions of Muslim Law relating to suits for
dissolution of marriage by a woman married under Muslim Law and to remove doubts as to the
effect of the renunciation of Islam by a married muslim woman on her marriage tie.



Dr. Viney Kapoor

(Commissioner, RTI, State of Punjab,

Former HOD, Dept of Law, Punjab University)

Property and Marital Rights of Muslim Women:

The next speaker for this session was Dr. Viney Kapoor. She enlightened the audience with some
of the important concepts, practices as well as their meanings under the Musilm Law.

Schools of Mohamedan Law:

The first broad division of the schools of Mohamedan Law is between the Sunnis (subdivide further
into four schools of Sunnilaw) and the Shias. This division did not spring originally out of differences
of legal or religious doctrine, rather it was caused by a dispute which in its original was wholly
political.

The Sunnis base their doctrine on the entirety of the traditions. They regard the concordant
decisions of the successive Imams and of the general body of the jurists as supplementing the
Koranic rules and as equal in authority to them.

The Shias on the other hand reject not only the decisions of the jurists, but also all traditions not
handed down by Ali or his immediate descendants i.e. those who had seen the Prophet and held
discourses with him.

Iddat:

Iddat is a period of chastity which a muslim woman is bound to observe after the dissolution of her
marriage by the death of her husband or by divorce, before she can lawfully marry again. This is a
period of continence imposed on the woman on the termination of marriage in the interest of
certainty of paternity. The abstinence is imposed on her to ascertain whether she is pregnant by
the husband, so as to avoid confusion of the parentage. The primary object of Iddat is to impose a
restraint on the marriage of the wife for a certain time.

Muta Marriage:

The word ‘Muta’ or ‘Mutah’ literally means enjoyment or use. In its legal concept, it means a
temporary marriage i.e. a marriage, the duration of which is fixed by an agreement between the
parties, as for instance, a marriage for 30 days. Muta marriage is currently practiced by the Shias.



Dower:

Dower or Mahr is a sum of money or other property which the wife is entitled to receive from the
husband, in consideration of marriage. According to Mohamedan law, marriage is a civil contract
and Dower is a necessary result of it, being a part of the consideration of her agreement to become
her husband’s wife by consummating the marriage.




10. CHRISTIAN LAW AND PARSEE LAW

Adv. Kevic Setalwad

(Senior Counsel, High Court, Mumbai)

Adv. Kevic Setalvad stated that prior to 1872, the law relating to solemnization of Christian
marriages was scattered over two acts of the English Parliament and three acts of the Indian
Legislature. It was therefore thought expedient to consolidate and amend the law which finally
took the shape of the Indian Christian Marriage Act, 1872. Thus Christian marriages were
thenceforth governed by ‘The Indian Christian Marriage Act, 1872 “.

Then he went on to talk about ‘the Indian Divorce Act, 1869’ also known as ‘The Divorce Act, 1869’.

Even though the divorce amongst the Christians is governed by the Divorce Act, 1869 it stood in
contradistinction to statutes governing other communities in India as many of them were enacted
late in 1950s. The concepts are 100 years old but still continued to find place in the Act. Attempts
were made time and again to codify the Act. Ultimately it was unanimously agreed that the gender
inequality contained in certain provisions of the act ought to be removed. Thus the Divorce Act was
accordingly amended.

He highlighted the importance of Section 4 of the Indian Divorce Act which provides for
Matrimonial Jurisdiction of High Courts. This conferred exclusive jurisdiction on the High Courts
and the District Courts for all matrimonial matters falling under the divorce Act.

The most highlighted section was section 10. The amendment of 2001 has effected a drastic change
in the grounds available to a Christian Couples for dissolution of their marriages. The earlier ground
available was:

To the Husband : Adultery ( Plain and Simple Adultery )
To the Wife: Incestuous Adultery or Adultery coupled with bigamy or with cruelty or with desertion.

He dwelt upon Sec. 10. After the amendment of 2001, either party to the marriage can file a
petition for divorce on the ten grounds available under the section.

He also referred to Case Laws Cited: (2009) 10 SCC 415.



Parsee Law:

The Parsee Marriage and Divorce Act was passed in 1936 to amend the law relating to marriage
and divorce amongst Parsees.

Few sections from the above act were cited which have been reproduced as follows:
Section 3 and Section 4 of the act deal with the requisites of a Parsee Marriage.
Section 39 and Section 40 deal with Alimony Pendente Lite and Permanent Alimony.

The most important discussion was the Rights of the Parsees’ with respect to Parsee Intestate
which is dealt under chapter 3 of the Indian Succession Act, 1925. Section 50 to Section 56 deal
with the said rights and which are as follows:

Sec.50: General principles relating to Intestate Succession.
Sec.51: Division of intestate’s property among widow, widower, children and parents.
Sec.53: Division of share of predeceased child of intestate leaving lineal descendants.

Sec.54: Division of property where intestate leaves no lineal descendant but leaves a widow, or
widower of any lineal descendant.

Sec.55: Division of property where intestate leaves neither lineal descendants nor a widow or
widower nor a widow of any lineal descendants.

Sec.56: Division of property where there is no relative entitled to succeed under the other
provisions of the act.

He also commented upon Travancore and Cochin Law which was practiced in Kerala and which is
now replaced by ‘Indian Succession Act, 1925’.



11. HIGHLIGHTS

Bharatiya Stree Shakti organized a one day national level consultative seminar on “Efficacy of Laws
Pertaining to Marital and Property Rights of Women in Different Religions” in collaboration with
National Commission for Women and with academic support of Prin. L. N. Welingkar Institute of
Management, Development and Research, Mumbai, on 18" March 2017.

1. Pre-Seminar activity-

e Advisory committee comprising of following dignitaries was constituted and consulted for
the Seminar.
o Senior Adv. R.S. Apte (Mumbai High Court),

Adv. Jai Vaidya (Mumbai High Court and Family Court),

Prin. N.M. Rajadhyaksha (New Law College, Mumbai),

Prof. Vaishali Gurav (Adv. Balasaheb Apte College of Law, Mumbai),

Adv. Anjali Helekar (Mumbai High Court),

o Dr. Pratima Sharma (Professor in Law, Himachal Pradesh)

e National level essay competition and poster competition were organized in which many Law
and Political Science students participated. BSS invited Law Colleges, and Law Universities
all over India to participate in the seminar. BSS also approached NGOs, practicing
advocates, professors of Law and social workers. The winners were awarded with cash
prizes and certificate at the seminar.

®)
®)
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2. Special Invitees —
o Adv. Bageshree Parikh (Former Judge, Family Court, Mumbai),
o Adv. Sushama Nagraj (High Court, Mumbai),
o Adv. Manjula C. (Former Member, Karnataka S.C.W),
o Adv. Bhavana Thakkar (Former Judge, Family Court, Nagpur),
o Adv. Richa Rana, Dharmshala, Himachal Pradesh.
3. Representation from various states-

e Delhi—Dr.Jyoti Chuthaiwale, Adv. Sandhya Randev

e Punjab — Dr.Viney kapoor

e Hiamchal Pradesh - Adv.Richa Rana

e Orissa - Chandana Das

e Madhya Pradesh - Adv. Gitanjali Chaurasia, Adv.Jayashree Nandeshwar

e Gujarat -Smt.Shailaja Andhare, Neepa Shukla

e Karnataka - Adv.Manijula C.

e Maharashtra- Many participants were from Pune, Solapur, Kolhapur, Sangola, Latur,
Nashik, Nagpur, Dhule, Thane, Dombivali, Kalyan, Virar, Vasai, Panvel etc. Many practicing
lawyers, judges from various courts, professors and students from prominent Law and
other colleges from Mumbai actively participated in the seminar.



4. Following aspects were covered in the seminar-
e Divorce Law
e Triple Talaq
e Maintenance Law
e Dower
e |ddat, Mutah marriage
e Custody of Children
e Adoption Law
e Coparcenary Rights
e Right of a female in a joint dwelling place
e Right of Hindu widows in matter of inheritance




12. Summary of Sessions and Deliberations

The seminar started with a brief introduction of Bharatiya Stree Shakti by Smt. Kumudini Bhargav
(General Secretary). Bharatiya Stree Shakti is a 28 year old organization and has worked in various
spheres of activities touching all the aspects of women'’s life. Prominent members of Bharatiya
Stree Shakti Smt Nirmala Apte (Founder President, BSS), Smt Nayana Sahsrabuddhe (Vice
President, BSS), office bearers of various branches of BSS and activists attended the seminar.

e The seminar was organized in collaboration with National Commission Women (NCW). Hon.
Smt. Vijaya Rahatkar, Chairperson of Maharashtra State Commission for Women (MSCW)
inaugurated the Seminar. In her inaugural address she pointed out that it is difficult to actually
get the property in hands for women even though it has been bequeathed to them. She also
highlighted on the work undertaken by the MSCW, including the latest initiative of the
Commission in the area of rehabilitation of the Acid Attack Survivors.

e The Key Note Address was delivered by Hon. Adv. Meeratai Khadakkar, (Former Principal Judge
of Family Court, Nagpur). Smt. Khadakkar, created the backdrop for the Seminar, covering all
the aspects of laws related to the Property and Marital Rights of Women in India. She also
shared her experiences as the Principal Judge in the Family court, and emphasized on the
common laws for all communities as well as the importance of educating people, especially
women about their rights.

Hon. Smt. Meeratai Khadakkar, in her key-note address, said that awareness amongst women
has increased. She emphasized that it is necessary to consolidate the grounds from all the Acts
which will be applicable to all women from all religions.

e The first session had two speakers Hon. Adv. Sunanda Joshi, (Former Principal Judge, Family
Court), and Adv. Girish Godbole (Senior Counsel, Mumbai High Court). Adv. Joshi focused on
the Hindu Marriage Act and the Hindu Adoption and Maintenance Act. She highlighted the
lacune in the law and the possible measures to improve the law. Her clear advice to a woman
was that you must know where does your husband work, what is his salary, in which banks are
his accounts, as in several cases, many women at the time of divorce had no clue about the
above.

Hon. Smt. Sunandatai Joshi observed, after establishing Family Courts’ recovery of
maintenance to women has substantially increased. She also pointed out that Hindu Adoption
and Maintenance Act enables one to claim maintenance.

e Adv Girish Godbole talked about the property rights of Hindu women, the Hindu Succession
Act and the amendments in the same. A number of suggestions were made to strengthen the
law to protect property rights of women. The example of the Portuguese Civil Courts in Goa
was welcomed by the participants. According to this law the wife after marriage becomes the
50% co-owner of husband’s property. Adv. Girish Godbole insisted upon women to have the



knowledge of their property rights. He emphasized that women should be aware of the
financial status of their husbands and family.

e The information given by Mr. Shamsuddeen Tamboli about the property rights of Muslim
women was thought provoking. He with a straight face asked a very simple question that if the
most disliked thing for Allah is Talaqg, then how is it that a man can divorce his wife by simply
uttering Talaq thrice? In 22 muslim nations, including Pakistan and Bangladesh, laws have been
changed or are modified, but no laws are changed in India pertaining civil issues. He threw
light on the distortion of the provisions of Islam in a male dominant society, which result in
alienating muslim women from their rights, more so, right on property. The very fact that
muslim women do not have any protection from the law was a grave violation of their rights
under Art. 14, Art. 15 and Art. 21 as citizens of India.

e Dr. Viney Kapoor spoke on matrimonial rights of muslim women and the different systems
followed by Sunnis and Shias. She also highlighted the key issues related with marriage and
property rights of muslim women, muslim widows. The difference between Nikah and Mutah
and the abuse of Mutah leading to further exploitation of young girls was very well explained
by her. Both the speakers reiterated the need for a Common Civil Code.

e Adv Kevic Setalvad delivered his speech on Property and Marital Rights of Christian and Parsee
women. It was well delivered with the help of case studies and examples.

e The discussions during deliberation-

Along with the resource persons and members of the advisory committee, prominent legal
experts like Adv Smt Bageshree Parekh (Former Judge, Family Court, Mumbai) were on the
dais and the floor was open for discussions. The most important issue was to have a Common
Civil Code. Majority of participants raised the issue of triple talaq, property rights of muslim
women, difficulties in implementation of maintenance etc. The participants and the panelists
unanimously agreed that it was a shame that even after 70 years of independence, we as a
democracy could not guarantee civil rights to women, mainly marital and property rights
across the communities.

The urgent need for the Common Civil Code to ensure equal rights to women from all the
communities was also highlighted in the deliberations and even during various sessions of the
seminar.

Many participants asked questions related to live-in relations and the law protecting the rights of
women in live-in relations. Some participants also raised an objection to giving legal approval to
the live-in relationship and to the children born out of such relations.

The panellists were experts in their respective fields and had a lot of professional as well as field
experience. They presented a good critic of the existing laws and provisions in personal laws of
different religions and the loop holes resulting in exploitation of women.

The need for Common Civil Code and educating the women about their marital and property rights
was well established through the case studies.



The participants gave very constructive feedback and suggestions. They expressed the for similar
seminars and deliberations in different parts of the country will be a welcome step and it must be
considered with all seriousness.



13. OBSERVATIONS

The Family laws applicable to women in different communities and religions are not the same
and in some religions and communities they are discriminatory to their disadvantage.

In all Family Laws are needed for all communities.

Hindu Law:

The Hindu Succession Act, 1956 leaves untouched the Hindu coparcenary in which women
do not have a property interest, there is no secured right of property for women.

Hindu women are entitled for the interim and permanent maintenance as per Hindu
Marriage Act, Hindu Adoptions and Maintenance Act and Cr.P.C.. Though the provisions are
there in law books and the orders are granted, there are hurdles in the implementation of
the orders.

First, women have to spend much time in Court procedure along with the professional fees.
Secondly, it is much difficult to provide evidence of income of husband and there are no
fixed guidelines or rules deducting the maintenance amount from the salary or other
revenue of husband.

Also there is no rule for automatic increase in the maintenance awarded, according to
inflation rate of every year. The same is done again only after intervention of the court. If
the husband does not abide by the court’s decision, then the procedural part of actually
receiving maintenance amount is very extensive, involving filing of separate execution
application and time consuming procedure of attaching the salary and property of the
husband or even joint family property and getting the sale proceeds etc.

The decrees are very difficult to execute when husband leaves India or even the territorial
jurisdiction of the court.

In recent years the courts have changed the views of awarding maintenance to the second wife or woman
who is in live-in relationship i.e. if the couple is living like husband and wife for long period of time. The lady
and the children can get maintenance from a live-in partner as per the verdicts of Supreme Court. However,
there is no specific provision in the law of maintenance regarding the same.

Similar issues may be faced because of the conflicts arising out of inter religion marriages,

increasing number of live in relationships, demand for validating same sex relationships and/or

their marriages, the attitude of No Kids Double Income Marriages, No Kids Families or no marriage
and free sex relationships.

4. CHRISTIAN LAW:

Christian Law is particularly unjust towards women seeking divorce. The grounds for divorce for

women are very limited-

Cruelty coupled with adultery,
Adultery coupled with desertion for two years or more and other more restrictive grounds.



e The limited grounds for divorce have caused great hardship to Christian women who are
deserted or ill- treated by their husbands, as ‘neither desertion nor cruelty by themselves’
are grounds for divorce.

5. PARSEE LAW :
e The Parsee Marriage and Divorce Act was passed in 1936.
e Under Parsi Law, daughters get only one half the share of a son in inheritance. (see S. 51,
ISA 1926).
e The Travancore Christian Succsession Act, 1916 totally disinherits a daughter who has
received Streedhan and limits her share to Rs. 5,000.
e Both the above laws are totally discriminatory against women.

6. MUSLIM LAW :

e The position of women under Muslim Law is discriminatory, compared to men —
o a muslim male can marry four wives;
o a muslim woman can be divorced by unilateral pronouncement of the triple talag;
o a muslim daughter inherits only half the share of the son; and
o adivorced muslim wife is not entitled to maintenance.

e The father is the natural guardian of a minor child in all different systems of Personal Law
and also under the secular Guardian and wards Act, 1890.

e This so- called natural right of the father of guardianship to the exclusion of the mother has
had devastating consequences for women, particularly in cases where the marriage has
broken down.

e |t makes women constantly insecure about their right to take any meaningful decision
relating to their own marriage and their children.

e In Muslim Law there is a provision that two third of the total property must go to legal heirs,
while the remaining one third property may be given to non-legal heir.

e |t is possible that wife or son or daughter may have conflict with head of the family. As a
result, he may not give any property to such wife or child having strained relations. That
may cause incomparable hardship to such legal heirs.

7. TRIBAL CUSTOMARY LAW :

The position of tribal women is very different. There is no codified family or inheritance law dealing
with Tribals at all.

This leaves them governed by customary law which varies from region to region and tribe to tribe.

The Hindu Succession Act specifically excludes tribals from its operation. The British policy in this
regard again seems to have been non-interventionist. Post-independence policy has also been non-
interventionist.



The Constitution of India provides for protective discrimination in favour of tribals. The same
protectionist policy has left the tribals untouched by State-made law.

8. SPECIAL MARRIAGE ACT:

The Special Marriage Act, 1954 is discriminatary and limited in its application. The Acts coming
under the Hindu Family Law are not uniformly applied to Indians marrying under this Act and is
limited to the communities covered under the Hindu marriage Act, 1955.



14. SUGGESSIONS

The following suggestions have been put forth during the various sessions in seminar. It would be
helpful in setting the path for holistic reform to ensure equality for women across all communities
and religions:

A. Primary suggessions-

1. A waiver of court fee for women claiming right on her parents’ property or claiming
property through her husband by virtue of her marriage need to be reinstated as it was in 1994.

2. Standard practice of making a list of the wedding expenses and/or gifts given to the bride
to be recorded.

3. Amendment needed to be made to ensure right in property for children of parents who
marry under the Special Marriage Act. (same or different religion)

4. Uniformity of laws pertaining to all personal matters is an absolute necessity if women are
to be saved from all types of discrimination and harassment.

5. Christian women seeking legal resources must be provided access to local Family Court as
High Court is expensive.

6. Outdated laws on marriage and divorce for Christians need to be weeded out and new
codified laws to be enacted.

7. The Parsee Marriage and Divorce Act 1936 needs to be amended as it is outdated and
archaic.

8. The standard form of Nikahnama has to be made easily accessible in bookstores and
Government website.

9. Signature of the bride on Nikahnama need to be made mandatory.

10. Sexual equality has to be ensured by recognizing marital rape as an offence. Need to be
addressed in spirit and not only in letter.

11. Monogamy has to be enforced strictly for all religions.

12. Maintenance amount has to be rationalized on actual basis. It should not be meager and
not simply a formality.

13. Divorce must be through the Court of Law and the concept of customary divorce should be
done away with. It leads to sheer disrespect to existence of a woman.



14. A woman’s share in property must be ensured by will or otherwise it must not be left to
the discretion of any person or community.

15. Deed of release given by a woman surrendering her property rights should be registered
after suitable legal advice.

B. Secondary Suggessions:

1. Fast track special court to be introduced to dispose off suit for partition filed by the woman.

2. Government Official Website in all languages is required to educate women about their
rights in the property.

3. Aspecial legally aided mediation services of experts to be made available to women for issues
related to marital disputes.

4. A large scale awareness programs through visual aids may be launched by the Govt. agencies
for educating women about their Marital and Property Rights.

5. At the Family Courts créche for the children of aggrieved women be established.

6. To give equal justice to women of all castes, creeds and religions; uniformity in the laws of
Marital and Property Rights be established.



15. RECOMMENDATIONS

All personal Laws have to be brought at parity with each other in order to provide equality to
women. This has to be done irrespective of their religion or status in the society.

Following recommendations may prove helpful while amending existing Laws to ensure equality
and dignity to women of our Country.

1. HINDU LAW

1. Proper codification of all Laws applicable to all religions.

2. Hindu Law has many terms such as, emotional violence, economic violence etc. These
terms have to be made objective by clear definition so that ambiguity and discretion is
minimized.

3. Customary practices regarding divorce must be brought within the perview of Law.

4. Maintenance should be made more comprehensive and brought within strict boundaries
of objectivity. Scope for discretion leads to extension of court procedure as at one time
either one of the parties will always be dissatisfied.

5. Law makers should consider use of appropriate terminology in enactments, e.g.
‘maintenance’ may be reframed as ‘'monetary entitlement’. Similarly, appropriate words
for “concubine’ or “keep’ etc. should be used.

6. Gradually law must make room for nuptial agreements to be made mandatory. This
concept is alien to our social setup. However it will eliminate much discord that would
arise if the marriage were to breakdown. However this has to be implemented within
legal parameters.

7. The Domestic Violence Act, 2005 has been enacted to give relief to women of all
communities. More such enactment should be made so that we can move beyond
barriers of religion and communities. Law should be accessible to all women without
discrimination.

8. As regards property rights of women after marriage, Law must be amended so that a
woman becomes entitled to a certain portion of husband’s property irrespective of
nature of property. This has to be included in the Hindu Succession Act, 1956.

9. If the wife is granted maintenance under civil law and the husband fails to pay the same,
husband may be sentenced to imprisonment. However wife has to pay Rs. 40/- per day,
as subsistence allowance for such a husband to put him in jail. Thus wife who comes to



the court praying for maintenance has to pay to put her defaulting husband behind bars.
This is an irony of the fact. Hence amendment is necessary to the civil procedure code to
delete this provision and wife should not be asked to pay such amount.

2. CHRISTIAN LAW AND PARSEE LAW:

1.

Christian Law relating to marriage and divorce has to be upgraded in line with the Hindu
marriage Act, 1955. The Law governing marriage and divorce is archaic and especially
those laws relating to divorce and maintenance have to be aligned with Hindu Law. Effort
has to be made to ensure that Christian women are given rights to property and
maintenance under new Laws which have to be enacted and amended as per present
conditions.

In all personal matters, provision of Hindu Law should not be applied selectively e.g. if
Hindu divorce Law cannot be applied to all religions, then, a separate law must be
created.

Similarly the Parsee law on marriage and divorce is archaic. The percentage of Parsee
population is less in society and hence their needs and requirements are sidelined and
neglected. The grounds of divorce and devolution of property are ambiguous in Parsee
Law. A married woman'’s right to property cannot be isolated to the residue of what is
left or be limited to her husband’s share. Sec. 6 of the Hindu Succession Act, 1956 as
amended must apply to all communities and religions. Similarly grounds of divorce as
given in Sec. 13 of Hindu Marriage Act 1955 must apply to all communities.

Also award of maintenance under various provision of Hindu Law must be applied to
Christians and Parsees too.

3. MUSLIM LAW:

1.

2.

Of all religious communities in India the muslim community base is most prominent and
pronounced. Thus its arbitrariness is also glaring. The Triple Talaq is an important
example of this arbitrariness. As a first step to resolve this, muslim marriages must be
registered at the Marriage Registrar’s office.

The practice of Triple Talag must be abolished and principles of justice must be
established by enacting appropriate divorce law. It should have judicial approval and
should not be left to the mercy of the dominant party.

Since four marriages are allowed under Muslim law the devolution of property can never
be just or sufficient. Therefore a man’s financial standing has to be taken into account
before a second marriage is allowed. All responsibilities of one wife must be dealt with
before a muslim man is allowed a second marriage. These provisions have to be beyond



what is laid down in Muslim Personal Law or in its codified Law. Women need to be
insulated from the hardships imposed by Muslim Personal Law.

The concept of Iddat and Mehr is also archaic. Even today, Mehr is actually agreed upon
as a customary rule on paper and not adhered to when finalising the divorce. Also the
amount of Iddat or Mehr are not realistic and does not serve its purpose of financially
protecting the woman. Therefore customary rules like Iddat and Mehr should be
abolished and appropriate divorce law covering maintenance which enables muslim
woman to live with dignity should be enacted.

Muslim Law demands nuptial agreement. The implementation of the same is the weakest
as religious interests are dominant to the disadvantage of women.

At the time of marriage of a Muslim Law must create a provision for transfer of a
percentage of property or fixed deposit in her name equivalent to value of property and
proof to be attached in the nuptial agreement. That would take care of maintenance of
the woman and her children, if any.



16. CONCLUSION

The analysis of the various propositions and viewpoints discussed above, drives home the ideal
solution that for all Indians one indigenous Indian Law which should be applicable to all its
communities which co-exist democratically is needed.

The answers to the social issues discussed above are within the system. Accommodating
personal Laws of all religions under such a code is an uphill task, however the same need to the
hour. Codification of a Common Civil Code may be the ultimate solution.

Times have moved ahead but the Personal Laws have not kept pace with these changing times.
The Courts in India perform the herculean task in giving solutions on a case to case basis. This no
doubt may provide instant relief but it suffers from the danger of being biased or arbitrary.

Law may be dealing with subjectivity but the redressal always has to be objective. Equality is
not a concept; it is a way of life that has to be taught to every citizen and tutored to the coming
generation.

Law with its legal provisions, have to be aligned with religious sentiments. Effort has to be made
that all stake holders be made equal participants in Law making. Only then implementation will
follow.
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